General terms and conditions
As of: 2020 (BN_LT_09724_Rev.F)
§ 1. Application, conclusion of contract and confidentiality
(1) These General terms and conditions shall apply exclusively.
Differing or contrary general terms and conditions of the buyer
are only then acknowledged, if we approve of them in writing. A
confirmation of an order or specifications related to an order is
not such an acknowledgment of differing or contrary general
terms and conditions of the buyer.
(2) These terms and conditions shall only apply to entrepreneurs
within the meaning of Section 14 of the German Civil Code, not
to consumers.
(3) These General terms and conditions shall also govern all
future transactions between the parties and shall also apply if we
perform delivery despite our knowledge of differing or contrary
terms.
(4) Our operating manuals and installation instructions, which
can be downloaded from our internet home page
www.seniorflexonics.de, are to be observed.
(5) Our bids are non-binding. The contract is only deemed
concluded with our written confirmation.
(6) The minimum order value for all orders is 500,00 Euro.
(7)
Technical
specifications,
for
example
regarding
measurements, weights and performance figures are only
decisive within common technical tolerances, unless they have
been explicitly specified as binding.
(8) Cost estimates, drawings and other bid documents may only
be made available to third parties with our written consent. For
each case of culpable infringement, a contractual penalty in the
amount of 2% of the project value incurs. The consent shall be
deemed given for the circulation to architects and contractors,
who work for the respective project.
§ 2. Prices and payment conditions
(1) All prices are quoted in EURO ex works; value added tax,
freight and packaging costs excluded. The prices reflect the cost
situation at the time of the order placement.
(2) If the decisive standard wages or the material prices change
by the agreed date of delivery and/or service, the contractor may
increase the price up to the amount of the extra costs actually
incurred. Such price increase is not allowed with respect to
goods and services that shall be delivered or rendered within
four months after conclusion of the contract. Subsequent
reduction of the order quantity or subsequent reduction of the
number of items in the event of an agreed partial delivery, as
well as the reduction of agreed call-offs is generally not
admissible.
(3) There might be agreements (cash discounts/bonuses) that
could lead to subsequent price reductions.
(4) The purchase price is due and payable within 14 days from
the date of the invoice and delivery or acceptance of the goods.
We are entitled, also during an ongoing business relationship, to
make a delivery subject to advance payment, if circumstances
indicate a weak creditworthiness of the buyer, in particular, if the
buyer is in default with regard to payment of due obligations from
earlier transactions. We request the advance payment with the
order confirmation at the latest.
(5) The buyer is in default on expiry of the deadline set out in
above sec. 2 para. 4, 1st sentence. The purchase price shall bear
interest at the applicable statutory rate during the period of
default. We reserve the right to claim damages for any further
losses caused by default. Any of our rights against merchants
under commercial law to claim interest from the due date shall
remain unaffected (§ 353 HGB/German Commercial Code).

§ 3. Delivery time, partial deliveries and default in
acceptance
(1) Delivery periods commence with the receipt of the order
confirmation, but not before the clarification of the order details,
which have to be provided by the buyer according to the
contract. The delivery deadline shall be deemed complied with
upon the dispatch the merchandise or with the notice of
readiness for dispatch, in case the merchandise cannot be
dispatched in time through no fault of our own.
(2) In the event of force majeure, strikes, lock-outs and other
severe operational disruptions we are entitled to postpone the
delivery for the duration of the disruption, including an
appropriate start-up time. The buyer will be informed as soon as
possible of the start and end of such operational disruptions.
Claims for compensations due to delay of the deliveries or due to
inability are determined according to sections 10 and 12 of this
General terms and conditions.
(3) Partial deliveries are permitted unless they would not be
reasonable for the buyer.
(4) In case of default in acceptance or other breach of duties to
cooperate by the buyer we are entitled to claim any resulting
damage including but not limited to additional expenses, if any.
Further damages are reserved. In this case, the risk of loss or
damage to the goods passes to the buyer at the time of such
default or breach of duty to cooperate.
§ 4. Reservation of self-supply
(1) Correct and timely self-delivery is reserved to us. If we are
not supplied ourselves, although we have placed identical orders
with reliable suppliers, we are released from our obligation to
perform and can withdraw from the contract. In particular, we are
entitled to withdraw if we are not responsible for the non-delivery
of the supplier. We will inform the buyer immediately about the
unavailability of the service and will immediately reimburse any
consideration already provided by the buyer.
(2) The provisions of the reservation of self-delivery apply in
particular if there is a case of Force Majeure within the meaning
of § 10 of these general terms and conditions, for which we are
not responsible.
§ 5. Packaging, dispatch and passing of risk
(1) The packaging and the dispatch method are left to our
discretion, if nothing else has been agreed upon in writing. We
make the choice at our best discretion.
(2) The risk of loss or damage to the goods passes to the buyer
upon dispatch.
§ 6. Offsetting, right of retention, uncertainty exception
(1) The buyer shall be entitled to offset only insofar as the
buyer’s counterclaim is acknowledged or undisputed, assessed
in a legally binding judgement, or there is a reciprocal
relationship between the buyer’s counterclaim and our claim.
The buyer is entitled to claim rights of retention only to the extent
such rights are based on the same transaction. This limitation
does not apply, as far as the rights of retention are based on
counterclaims which are acknowledged, undisputed or assessed
in a legally binding judgement.
(2) Should it become apparent after the conclusion of the
contract that our payment claim is endangered due to the
buyer’s inability to pay, we shall have the right to deliver only
against advance payment or against the provision of sufficient
collateral. This also applies, if the buyer comes in default of the
payment with regard to outstanding obligations from previous
transactions. If the buyer does not offer an advance payment or
a collateral within a deadline set by us, we are entitled to
withdraw from the contract and/or to demand compensation for
non-fulfilment after a reasonable subsequent deadline. In the
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made products) we may withdraw immediately; the statutory
provisions concerning the dispensability of deadlines shall
remain unaffected.
§ 7. Retention of title
(1) The goods shall remain our property until any and all claims
arising from the business relationship have been paid in full. In
case of breach of contract by the buyer including, without
limitation, default in payment, we are entitled to take possession
of the goods. In case of default in payment, we are entitled to to
take possession of the goods only if we have set the buyer a
reasonable deadline for payment to no avail or if such deadline
is unnecessary according to statutory provisions.
(2) The itemisation of individual claims in a current invoice or the
balancing and acknowledgment thereof shall not affect the
retention of title.
(3) Any goods delivered subject to retention of title shall not be
given in pledge to any third party, nor assigned as collateral
security until full payment of the secured claims is received. The
buyer shall promptly notify us in writing if he became subject to
an application of insolvency and of any action or attempt by third
parties to seize or take possession of goods owned by us.
(4) The buyer hereby assigns to us all claims from the sale of
reserved goods. We accept herby the assignment. The resale is
equivalent to the use of the reserved good by the buyer to fulfil
work contracts.
(5) Notwithstanding our right to claim direct payment, the buyer
shall have the revocable right to collect our debts in his own
name as long as he is not in default with regard to his obligations
in relation to us and he has not become subject to an application
for insolvency.
(6) The retention of title shall extend to any products which have
been manufactured by further processing, mixing or combining
our goods with other goods; in such case, we shall be deemed to
be the manufacturer of any such manufactured product without
any obligations on our part. If the buyer acquires the sole
ownership of the newly created article, he will grant us coownership of the newly created article in such proportion as
corresponds to the value of the goods delivered by us in relation
to that of any other goods involved in such processing, mixing or
combination, and will hold it in safe custody free of charge.
(7) If the realizable value of securities granted to us exceeds our
secured claims by more than 10%, we release upon the buyer’s
request securities of our choosing of appropriate value.
§ 8. Planning and development
Consultancy, development, planning for buyers are only binding
in so far as they relate to the use of our delivered goods and are
based on the complete written information of the buyer regarding
the purpose and use of the system.
§ 9. Liability for defects
(1) The buyer must carefully inspect our merchandise
immediately. Defects that are thereby visible have to be reported
immediately, at the latest however within 8 working days after
the receipt of the goods, insofar as this is possible in correct
business practice. Defects that cannot be detected by a careful
inspection must be reported immediately after they have been
detected.
(2) Warranty claims shall be time-barred twelve months after the
passing of risk. In case of buildings or objects, which are
customarily used for a building construction and which have
caused defectiveness of a building a statutory limitation period of
five years from the passing of risk applies.
(3) In case of defects, we are obliged to repair or to replace at
our own discretion. Any right to refuse a repair and/or a
replacement which may be available according to statutory
provisions shall remain unaffected.

(4) We shall be entitled to require the buyer to make payment of
the purchase price, if due to be paid, as a precondition for repair
or replacement owed to the buyer. The buyer shall, however, be
entitled to withhold a fraction of the purchase price which is in
reasonable proportion to the defect.
(5) The repair and the replacement include neither a removal of
defect goods nor their new installation, if we were initially not
obliged to install the goods.
(6) We shall bear any necessary expenses incurred for
examination and subsequent performance, including, without
limitation, costs of transport, travelling, work and materials (but
not the costs of removal and new installation) if the product is
confirmed to be defective. If, however, the buyer’s complaint
turns out to be unjustified, we may claim compensation from the
buyer for any expenses resulting therefrom, e.g. examination
and transport costs, unless the lack of defectiveness was not
recognizable for the buyer.
(7) If the defect is not eliminated by us or by the supplier of the
third party product, the buyer is entitled to reduce the purchase
price or to withdraw from the contract. The right to withdraw from
the contract shall, however, is excluded in the case of minor
defects.
§ 10. Force Majeure
(1) In cases of Force Majeure, there is no breach of these
General Terms and Conditions or any breach of contract due to
delay or failure to perform some or all of our obligations. Force
Majeure, in the context of these General Terms and Conditions,
means in particular all events of Force Majeure (in particular
floods, fire, earthquakes or similar events), war, riots, epidemics,
strikes, lockouts or other labour disputes, operational disruptions
of the telecommunications systems or the Internet (World Wide
Web), government restrictions and actions of the legislator or
other causes beyond our control.
(2) As long as a case of Force Majeure exists, the obligations
arising from these General Terms and Conditions of Business
shall be suspended. Excluded from this are payment claims that
became due prior to the commencement of Force Majeure or the
services from which the payment claim results, which were
already fulfilled prior to the case of Force Majeure.
(3) In the event of a case of force majeure, we shall inform the
customer immediately after its commencement. The General
Terms and Conditions and the contract between the parties shall
remain effective.
(4) Should a breach of contract due to a case of Force Majeure
last longer than 12 (twelve) weeks, we are entitled to terminate
these general terms and conditions and the contract by sending
a written notification.
(5) In case of Force Majeure our liability shall be excluded.
§ 11. Confidentiality
All business or technical information made available to the buyer
by us is to be kept secret from third parties as long as and to the
extent that it has not been proven to be public knowledge and
may only be made available to third parties by the buyer with our
express and written consent. The buyer shall also oblige third
parties to keep this information confidential. Information in this
sense may only be used by the buyer in connection with the
order or the subsequent use of the item in accordance with the
order. At our request, all information originating from us shall be
returned to us immediately and in full or, if necessary, destroyed.
Information within the meaning of this agreement is all data,
plans, programs, knowledge, experience and all that is clearly
marked as secret or otherwise described as such, as well as
those that are to be regarded as secret due to their content. This
applies regardless of the type of recording, storage or
transmission and regardless of whether this information is
expressly or tacitly marked as secret or confidential.
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§ 12. Exclusion of liability
(1) Unless otherwise provided for in these General terms and
conditions, including the following provisions, our liability for any
breach of contractual and non-contractual duties shall be
governed
by
the
applicable
statutory
provisions.
(2) As far as fault-based liability is concerned, we shall be liable
for damages – on whatever legal grounds – in case of intentional
conduct and gross negligence. In case of simple negligence (or
any milder statutory standard of liability, e.g. diligence usually
applied to one’s own affairs), we shall only be liable
a) for damage from injury to life, body or health,
b) for damage caused by breach of an essential contractual
obligation (the fulfilment of which is fundamental to the proper
execution of the contract and may regularly and justifiably be
relied upon by the buyer); in such case, our liability shall,
however, be limited to foreseeable damage typical of the
contract.
(3) The limitations of liability as set forth in para. 2 apply also for
breaches of duty by persons, for whose culpability we may be
held responsible under statutory regulations. They shall not
apply in case of fraudulent concealment of defects by us or of
any warranty given by us as to the quality of the goods. The
same shall apply to claims of the buyer under the Product
Liability Act.
§ 13. INCOTERMS, Applicable law, place of performance and
jurisdiction
(1) The INCOTERMS 2010 apply insofar as trade clauses
according to the International Commercial Terms (INCOTERMS)
have been agreed.
(2) These General terms and conditions as well as the
contractual relationship between us and the buyer shall be
exclusively governed by the laws of the Federal Republic of
Germany, excluding the United Nations Convention on Contracts
for the International Sale of Goods (CISG).
(3) Place of performance for all supplies and services is Kassel.
(4) The courts competent for Kassel shall have exclusive
jurisdiction over any disputes, including cheque and bill of
exchange suits, arising from the contractual relationship. We
may, however, also bring legal action in the courts of the buyer’s
place of general jurisdiction. Compulsory statutory regulations, in
particular such providing for exclusive court competence, shall
remain unaffected.
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